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Can You Drug Test Your
Employees? What Employers
Should Know A bout
California Law
Since the Reagan Administration
mandated drug testing federal
employees in 1988, companies across
America hav e follow ed suit. Whether
large or small, approximately 40% of all
businesses require a drug screen
during the hiring process, and many
require random or periodic testing
thereafter.
I f you are one of these employers, or
are considering starting a drug testing
program for new or existing
employees, you need to be aw are
that California law takes the av erage
citizen's right to priv acy seriously. An
employer w ho drug tests employees
w ithout good reason or in v iolation of
California standards may find itself on
the w rong end of a law suit.
Testing Pr ospectiv e Employees
California does not hav e a specific set
of law s that regulate employee drug
testing in the state. I nstead, the rules
w ere created by state court judges
and hav e dev eloped ov er time.
Because the California Constitution
giv es employees a right to priv acy,

discrimination, w rongful
termination; commercial,
contract and business
issues.
Among other highlights, Ms.
Gray serv ed as Assistant
District Attorney in New
York, spent sev en years
w ith a national law firm
w orking on complex
pharmaceutical and
medical dev ice cases, and
successfully litigated and
coordinated cases around
the country. She has a
unique expertise in matters
pertaining to the
adulteration of extra v irgin
oliv e oil.
Ms. Gray has also lectured
and w ritten on a v ariety of
topics, including expert
testimony, drug and
medical dev ice regulation,
sexual harassment,
employment practices and
child performer issues.
I n 1997, she started her
ow n firm, based in Los
Angeles.
Hav ing been raised in New
York City, Nancy enjoys
dramatic, musical and
comedy theater as w ell as
pro sports. She is a PADI certified scuba div er.
Among her fav orite
reading material is Bon
Appetit and anything
pertaining to criminal
behav ior and behav ioral
profiling.
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judges hav e balanced priv acy rights
w ith the legitimate safety concerns of
employers.
Courts in California hav e often upheld
an employer's decision to drug test
potential employees as part of the
application process. Testing applicants
is usually w ithin the boundaries of the
law so long as the employer tests all
potential employees applying for the
same position.
I n order to drug screen applicants for
a position, employers must notify the
applicant of the testing requirement,
and complete the testing in a w ay that
is reasonable and minimally intrusiv e.
Testing Cur r ent Employees
While it is relativ ely safe to test job
applicants for drug use, current
employees hav e a stronger right to
priv acy than do prospectiv e
employees. Because these w orkers
already hav e a job or a career, they
hav e more to lose than do applicants
w ho do not yet hav e the job.
Accordingly, testing current
employees can only be done if the
employer has a compelling reason.
For some positions, including those in
the transportation industry, federal and
state law mandates that employees
be tested for drugs and alcohol.
Employers hav e an obligation to
comply w ith these regulations in order
to keep employees and nonemployees safe.
Outside of w orkers inv olv ed in the
transportation industry, random or
routine drug screening is generally not
allow ed except in certain
circumstances. When an employee
w orks in a field or area w here injuries
are common or w hen their job requires
a high lev el of security, then random
tests are more likely to be upheld by a
court as long as the employees are
giv en an appropriate amount of
notice before the test (usually 30 days).
Finally, employee drug tests are usually
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allow ed if the employer has a reason
to believ e that the employee is
intoxicated at w ork, or if the employee
has caused or been injured in an
accident. Drug and alcohol tests after
an accident are standard for many
companies, and California courts hav e
clearly approv ed of an employer's
right to test an employee after an
injury.
For employees w ho are believ ed to
be impaired at w ork, the employer
must hav e more than just a suspicion. I f
the employer has reasonable,
objectiv e proof that the w orker is
impaired, then a drug test is usually
permissible.
W hat about Pr escr iptions Dr ugs or
M ar ijuana?

About Gray &
Associates P.C.

Attorney Nancy Gray of
Gray & Associates, P.C. has
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Many employees or prospectiv e
employees hav e v alid prescriptions for
medications or medical marijuana,
w hich w ill appear in the results of a
drug test. I n cases like these, if the
employee has a v alid prescription for
the drug, then an employer should be
v ery w ary of taking any negativ e
employment actions based on the
results of the test-if the drug is
necessary to treat a medical
condition, an employer could be liable
for disability discrimination if that
employee w ere fired. How ev er,
employers do hav e the right to refuse
to hire an applicant w ho tests positiv e
for marijuana, ev en if the use is
medicinal.
Help for Employer s
Employers hav e a right to maintain a
drug-free w ork env ironment, and
hav e a v ested interest in the safety of
their employees. While these interests
are important, employers must still
remember that they are required to
respect the priv acy of their w orkers.
Employers are required to keep each
w orker's medical information, including
drug test results, confidential and
priv ate. An employer could be liable
for v iolating medical priv acy law s if
the results of an employee's drug test
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are leaked to unauthorized parties.
I n addition, an employer could be
sued for damages or could be faced
w ith an injunction if an employee feels
that the tests are v iolating his or her
right to priv acy. I n order to prev ent
these situations, it is helpful for
employers to hav e a clearly defined
drug and alcohol use policy, that
describes the situations w here drug
tests are required as w ell as the
consequences of failing a test.
I f you are an employer or employee
concerned about your company's
drug testing policy, speak w ith an
experienced employment law
attorney w ho can rev iew your
business' rules and regulations.
Attorney Nancy Gray has represented
both employers and employees on a
w ide v ariety of employment law
issues, and can help you or your
company stay on the right side of the
law . For your free initial consultation
w ith a California employment attorney,
call (310) 452-1211 or v isit our w ebsite.
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