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Prov ing "Sufficient Similarity"
In Retaliation Cases
I n California, employees w ith retaliation
claims may utilize ev idence of the
employer's similar improper conduct
inv olv ing other employees. Such
ev idence is often termed "sufficient
similarity" or "me too" ev idence and,
depending on the cause of action, may
be v aluable w hen a pattern of
conduct exists w hich is directed at
more than one employee in a similar
protected class or category. Thus,
retaliation plaintiffs and their attorneys
not only focus on the facts surrounding
the incident w hich is the heart of their
cause of action, they also determine if
there exists any ev idence of "sufficiently
similar" retaliation against other
employees.
I n McCoy v . Pacific Maritime
Association, 216 Cal.App.4th 283
(2013),the California Appeals Court
found that "me-too ev idence" w hich is
probativ e of an employer's intent in
retaliating against an employee, may
be admissible ev idence under
California Ev idence Code §
350. Pantoja v . Anton,198 Cal.App.4th
87, 115 (2011). "Because intent is an
element in an unlaw ful retaliation claim,
ev idence that a defendant intentionally
retaliated against other employees for
the same conduct engaged in by the
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plaintiff w ould be relev ant." McCoy at
297. The court observ ed that
determining w hether such claims are
sufficiently similar to constitute relev ant
ev idence is inherently fact
intensiv e. Sprint/United Management
Co. v . Mendelsohn, 552 U.S. 379, 388
(2008).
Ev idence of "sufficiently similar"
conduct may be prov en by show ing
that another employee, holding a
similar position to the plaintiff, w as
retaliated against for engaging in
similar conduct as the plaintiff. The
similar conduct could include reports of
sexual harassment or discrimination, or
v iolation of w orkplace law s. The
employer, on the other hand, is likely to
raise objections to such ev idence
based on relev ance and priv acy.
Another defense strategy against metoo ev idence is the argument that it is
inadmissible character ev idence.
Character ev idence may not be used
to show that an employer illegally
discriminated against an
employee. Beyda v . City of Los Angeles,
65 Cal.App.4th 511 (1998). While
ev idence of harassment of other
employees unknow n to the plaintiff is
not admissible to prov e a defendant's
propensity to harass, such ev idence
may, how ev er, be admissible to prov e
intent or the other matters listed
in California Labor Code Â§ 1101(b).
The court clarified the limitations of
Beyda, w hich did not address w hether
the ev idence could be admitted under
the prov isions of California Labor Code
§ 1101(b), in Johnson v . United Cerebral
Palsy/Spastic Children's Foundation, 173
Cal.App.4th 740, 760 (2009). The Johnson
court reaffirmed that "sufficient
similarity" ev idence is admissible under
rule 404(b) of the Federal Rules of
Ev idence to show intent or motiv e for
the purpose of bringing into question an
employer's stated reason for an
adv erse employment action. This
ev idence can create an issue of
material fact as to w hether the stated
reason for the employer's conduct w as
pretextual and w hether the actual
reason w as unlaw ful.

Attorney Nancy Gray of
Gray & Associates, P.C.
has more than 30 years of
experience prov iding
personalized attention
and creativ e solutions to
her clients' legal issues.
Whether you need a
strong litigator, a labor
and employment
adv ocate, or a sav v y
business law attorney, you
can rely on Gray &
Associates to prov ide you
w ith excellent legal
representation. Click
her e to read more.

Practice Areas
Civ il litigation and
trials
Commercial law
Contracts
Sexual harassment
Employment law
Employment
contracts
I ntellectual property
litigation
Trademark litigation
Unfair competition
False Adv ertising
Business law
Entertainment law

Because prov ing sufficient similarity
turns on the facts in a particular case,
one must be attentiv e to all of the
ev ents at a place of employment, not
just those things that directly affect an
indiv idual's job performance. The court
in Beyda made it clear that the
w orkplace is v iew ed on a macro lev el:
"The plaintiff's w ork env ironment is
affected not only by conduct directed
at herself but also by the treatment of
others. A w oman's perception that her
w ork env ironment is hostile to w omen
w ill obv iously be reinforced if she
w itnesses the harassment of other
female w orkers." Beyda at 519.
Know ledge of how an employer treats
other employees may constitute
admissible ev idence in an indiv idual
retaliation case and may establish a
pattern of malicious conduct, w hich is
one factor that a jury considers in
aw arding punitiv e damages. A
retaliation case is fortified by "me-too"
ev idence.
Keeping current on the ev olv ing w orld
of employment law , especially issues
such as employer retaliation,
necessitates the competence and
adv ice of a know ledgeable labor and
employment law attorney. Schedule a
free consultation w ith Nancy Gray to
help protect your rights under both
California and federal law . Call (310)
452-1211 or v isit
w w w .grayfirm.com today.
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